
3iTqmnraTqtaq
Office of the Commissioner

Wr dt:aa, WitH 3WHqr@ 3RqHTa=i
Central GST, Appeals Ahmedabad Commissionerate

dtItUa Wga, {raw wt, 3iTBmT§, =§©aTdTq-380015
GST Bhavan, Ambawadi, Ahmedabad-380015

tI,gad VBrR
Phone: 079-26305065 - Fax: 079-26305136

E-Mail : commrappll-cexamd@nic.in
Website : www.cqstappealahrnedabaci.qov.in

By SPEED POST
DIN:- 20231164SWOOOOOOC570

%rqv©©Tr/ File No, GAPPL/COM/STP/1554/2023 p
3rnv3atqr fwr Bit fjqtq/

Order-In-Appeal No. and Date AHM-EXCUS-002-APP- 135/23-24 and 31.10.2023

=nflXfMTrTF /

Passed By

agTqd€aq, GTT® (Gram)

Shri Oyan C:hand Jain, Commissioner (Appeals)
;rTeqR+8f+riB/
Date of issue

20.11.2023

284/ AC/DEMAND/2022-23 datedArising out of Order-In-Original No,
16.12.2022 passed by The Assistant Commissioner, CGST .Division-1
Ahmedabad North

3rftqqutvrqrq3jtqTr /
(T) I Name and Addfess of the

Appellant

M/s Anil Hotchand Tahilramani HUF
B 100 1, River Valley One, Near Ranmukteshwar
Temple Hansol, Ahmedabad - 382475

#{ q& slr Bnf++-qTtqT + gtNIv %qq qm { at qT IV qIleT + vfl wrTf@ifi ftq gdTITW( VVq
qft}qI(1 agriidg%qr Eq(Mr qI+©rvqKq< mme, qtrTfqR+ mtv %fR@€tv6m el

Any person aggrieved by this Order-in-Appeal may file an appeal or revision
applicadon, as the one may be against such order, to the appropriate authority in the
following way.

TFT V(FR vr !q{twr griqq:-

Revision application to Government of India:

(1) h#rMqHqQlmqf&fhm,r994#twra©aa qt& qvw w wwf bmt +XqjV8Tnqt
ar-gnr % BrEn Ill–qp % gata EF{twr qrqqq wgftq tIf%, wta vmN, fIx Mr@q, tFTTq fIwr,
q}#t +fMI qt©T{h{VqT, +HRRPt, q{ftvqt: 110001 E#avFRqTRX :-

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Apphcatj.on Unit Ministry of Finmlce, Department of Revenue, 4th Floor, Je9van.Deep
Brdl(hng1 ParIIament Street7 New Delhi- - 110 001 under Section 35EE} df the CEA 1944
in respect of the followhlg casQ, governed by first proviso to sub-section (1) of Section-
35 ibid : -

iPs#a

dj.}t

.ousJe

of processing

qTV§€1n-+qm++qVq#§Mn UT++f%a w€FTTtqrwqqwT+qqr fM
IFR $n€Fnr+vrq8vTisu vnt+,qrMWVFTHqT Wgn:#qT}q€fMmWTit

:+$ TIRaV%Wh8tm ${81

case of any loss of goods where the loss occur in transit. from a factory to a
or to another factory or from one warehouse to .another during the course

of the goods in a warehouse or in storage whether in a factory or in a
warehouse.



a+•

(y) . VNV%qTFRMtTYqTvt©+fhHlv'qTvwqTvrq.#RRqfuI i'dMf"iiV–6q©qErqt
wnmqW iTftia%qTq#+qtvnvh yTFf%On?qrgtqr+ mgf[ad el

In case of rebate of duty -of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture bf the gboas which ark
exported to any country or territory outside India.

r+x

(Tr)

A

-ft :Wm mRI%:{f++.TRa%qT@Mqq?m©)R„t+®w „„r„„T8',.

In case of goods 'expdrted outside India export to NQpal or Bhutan, -&iUlout
payment of duty.

(v) $Mr wn+'=R @not qP hm %PrR#F€1ahfhqwr fF=t{eat qt wlv qt sv

WTa WinN $ WRq gTn, WeT %' gTn qTftTqtTpr RTF TR. f fRTqf&fhFf (+ 2) 1998
Era I09nafqlRf+IT qq $1

Credit of any duty aljowed to be utilized towards pay£ngnt of excise .duty on final
products un(let the provisions of this- Act Qf the Rulgs made there under and su-ch

order is passed bY the Commissioner (Appeals) on or after, the data. appoihted under
SeQ.109 of the Finance (No.2) Acl 1998. ' - -

(2) Mh WITH-W (WfM) ThFnRTR, 200 Iq MM 9 % d,Ff,rRRHg WFT+©qT Iq_8 + d
yfhff t, tfq7 q&w + vfl way iRa Mh + ,ht ,iTV + qd<,1,1:qT}qr u+ dtv M it dat
vW + Tm 3Rv wM R=rT gmT qTf§{1 gti% RT=r emT ! ©r swr gM b .dM gT+r 35-q +
ttufRv 6th Wb©%hvr%dtdn-6 qT,rm#xR,R8#qTQj1 ' .

Th? above application shall be made in dubhcate in To.rm. No. EA-8- as' specified
under Rule, 9 of qentra1 Excis8 (Appealsy Rules, pOOI within' 3'. Il;bnths from thi date
on which the or(+er sought to be appealed against ig .com;nunicated and .shd1 be
accolnpanled .bY two cc)pie$ each of the OIC) and Order-In_Appeal. It -should dso be

accompanied bY a coPY of . TR-6 Cha11an evidencing paymedt of prescribed fee as
prescribed under Section 35-EE of CRAp 1944, und a Major H8ad 'of Account.

(3) Pq mtqq % vr% qd far uw Tq @TV@dvT aM jq'®a vv+ 260/_ $tvS,m+ qt
qT={;hq##'mm:®qTv+@Kr§Tt looo/-=R©v-WTT©qTq1

Pe revision. application shall be accQmpanied by a fee of Rs.200/- where the
?mount lnvolved iS Rupees One Lac or leSS and Rs.1looo/_ wher8 the amount involved
is more than Rupees One Lac,

#iT WI #'dhr®nqq WR++qT V qqldl.'I .gIgI[U+<u1 i, srm. ,red.

Ap-peal' to Custom, Excise, & S.6rvice Tm Appellate Tribunal.
(1) q'dhr®TqT QM qf&fM, 1944 =R ,HIT 35-#/35_ri„ gM,_

Under gection 35p/ 35E of QEAp 1944 an appea1 Hes to :_
i
;
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sector bank of the place where the bench of any nominate public sector bulk of the
place where the bench of the Tribunal is situated.

(3) vfl TV wtw + q{ sy qdeft vr WiTtqT MT % d Iraq qs Mgr ii fRIT, Wv qr vrvTq aiM
br + MTr TIU qTQV RT- Tq % Ot EU a R RTF T& Br{ + W+ % PrR qTrR qR q(Iag
qnTfhwn8qqwft©w#fhrw%n#qqwqvrfbnfnrel

In case of the order covers a number of order-in-Origjnal, fee for each O.I.O.
should be paid in the aforesqjd manner notwithstanding the fact that ale one appeal
to the Appellant Tribunal or the one application to the Cdntral Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 laos fee of Rs.100/- for each.

(4) @nvq vw ;Tf&fhm -r970 vqr thIf&v qt qsWt -1 % date f+ufR:a RIT WTT an
wU qT %gmtV qqTft'rfI fMhIV ITf&qTtt % mtV + + waV qt in Vf+II: v 6.50 qt qr HImwr
ervVfl@@n8qTqTfiUI

One copy of application or O.I.O. as the case may be, and 'the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) lq qtttHf#7qwiqtqtf+kRr WjqT+fbI##t qttgtwmqFMfMvrm{qtdhn
erM, Mr RWFm qrvVq++qT@ wft#hqFITf&Bar (qmffqf#) fhM, 1982 qfRf%Tel

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) aTrqr©,#aq©qmqr©v++qr@wWT@rTrfivor Wa) v+TnTMbTFT&
q qMHbT (Demand) q+ + (Penalty) qT 10% if HRT nET qfRqBt eI wtf%, qfhRM if VTr
10 q& W iI (Section 35 F of the Central'Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

+-gbr WiTT Qr@ BiT +TTqt %3tmfT, qTTfqV gRIT Mr #F Thr (Duty Demanded) I

( 1) @ (Section) IID % TW fluffIT ITfb;
(2) fhn wa bT& hftz4tqfM;
(3) +qqZhftafhFft #fhN6ha®br ITfirl

gtI{ vw'dfRvwftv’ tvs+If vw #tg©qTqqwftv’nf8vn++RTj{qTf@mfbn
Tvr tI

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.IO Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:

(i)
(ii)

(iii)

amount determined under Section 11 D;
amount of erroneous Cenvat Credit taken;
amount payable under Rule 6 of the 'Cenvat Credit Rules.

(6) Ii) q+ qTjqT + vfl wfId nf$qw%vq%q©qr© gVm qr©n@VfqqTft€§.©t #hr fH w
10% !wTqq<,hq§t qq+@TRRTfRd8' vv WRiT 10% x'iTTVq<qt vr WEPtI

In view of above2 an appeal against .this order shall lie before the Tribunal' on
paymerit of 10% of the duty demanded where duty or duty and penalty are in dispute,
or penalty, where penalty alone is in dispute.”
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ORDER IN APPEAL

to :s th F . , 3dVdi:ati.n? aLJthc)ritYb ' The appellant were engaged .in providing t,*,bl:
servlce without obtaining Service Tax Registration. - -

:' .The facts of the case, in briet are that on the basis of th, d,t, „„i„d fr.m th,
Central Board of Direct Taxes (CBDT) for the F.Y. 201'5_16/ it was notice; Ih::' ;HE

appellant in the ITR/Form-26AS has shown the service income on which no service tax
yas disch.arged' Letters were' therefore, issued to the. appellant to explain the reasons
for .n Tn:payment of tax and tb provide certified documentary evidencds for tha said

rheer 1 : 0 L :: :ya:1 : : 1 1 = F : :r: itcheeII r= = i : : :ha r:Jc 1 :i = := T : = = = : : :uf: =IT::o:: : ::yJ =SIfTing

Table-A

Sale of
servIce as per

ITR/Form
26AS

14,52,145

Sbrvice
tax rate payable

2015-16 14.5% 2,10,561

2'1 , A S[low-Cause Notice (SCN) No. AR-II/ANIL/Un-Reg/20r5-16 d,t,d 09.06.2021

7 8 9o4; ie:PFI : I :i = = LyIcT PEs:: o=e: : : :a :: : : = =edd: r S e c t i o n 7 7 ( 1 ) / Section 7 ; ( 2 ) and Sect ioE

InIe:t Foenc :: :2 : : far:: : :AT a :: 97 R s p 1 0 / O O W = e a c h : a s :Ts : r =: o :T :Id = ::Jill ;;I ;

t E e a P pBS i = : t apl : :::I : : tIit hp :hi J T£pupgen; do i = = g: := = : s Era Lh;r = :Jiu : : itIT ? authority I



F.No.GAPPL/COM/STP/1554/2023

under';the definitiQh of service.'lt: is sett19d_ law that 'SCN cannot be issued based

' on nfqre assu,mpti.ons and p.resumptions - Oudh:Sugar Mills Limited v. UC)1, 1978'-.\
(2) ELTi'172 (S'C). The app611ant would rely upon following decisions;

o !Shubham Electricals-v. CCR 2015 (40) S.T.R. 1034 (Tri. - Del)

o ;Deltax Enterprises v. gCE 2018 (10) G.S.T.L. 392 (Tri. - Del.)

> lt'is a gettled law that data of Form 26AS cannot be used for determining Service
Tax liabIlity unless there is any evidence to $how -that it was due to a taxable

service. The appellant rely upon the decision of -.Kush - Constructions v. CGST

NACIN 2019 (24) G.S.T.L. 606 (Tri. - All.) wherein also Hon'bte CESTAT. The SCN

issued without categorically identifying the nature of taxable service i'nvolved may

not be valid o-n the aforesaid grounds.

> There is.no corroboration of the charges leveled agajnst the Noticee. Since, the

documents sought for by the Department were not traceable being old hence
could'not submit the same. These records alone shall not be the only evidence to
allege non-payment of service tax. The department failed to Qdduce any cogent

evidence to corroborate the allegations: Thus, the 'allegati6n of non-payment of
service tax owing to intention to evade payment- thereof is nothing but an

assumption & presymption. Therefore, the Show Cause Notice deserves to
be set aside.

> The appellant was'under the bonafide belief that the. activity carried out is not

covered under service tax net, they we-re not 'required to maintain the statutory
records since they have 'not crossed the exemption limit, thus, by no stretch of

imagination it can be assumed that’the appellant has deliberately not -paid the

Service Tax.

> Demand .barred by limitation. The demand is primarily 'based on IT returns and

Form 26AS, the Information of provision of service is well within the knowledge of
th6 'Departrnent. As IT returns and information therein forms part of the

Government records, alleging.suppression is hot -proper.

> IT is a settled law that where the issue invQlved .in any case is of interpretation, the
same being techniga] in nature, mens rea to evade p.ayment of service tax cannot
be alleged. Thus, the Show Cause - Notice. issued invoking extend'e(.j period of
limitati6n is not sustainable and being barred by limitation.

> Withq)ut prejudice to the aforesaid, penalty cannot be .imposed ih cases wherein

the duty demand. itself is not s.ustainable. Relianqe is placed on the following
judgments' wherein the Hon'ble Apex Qourt' and the Hon'ble .Allahabad High
a Court have held that once it is found that no duty is imposdble, then the
question of imposing penalty does not aris6-

i) ' CCE v. H.M.M. Ltd. - 1995 (76) ELT497 (sc)

ii) Coolade Beverages Ltd. V. CCE, Mqerut - 2004 '(172) ELT 451
(All.)

H. 'Guru Investment (N6rth Inl

(104) ELT 8 (SC)

111)
CEGAT - 1998

5
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> Without prejudice to the above, it is to submit that Hon'ble Tribuna1 in case of

Coastal EnergY Pvt. Ltd. vs. Commissioner of Cus./ C Ex. & S. Taxr Guntur
rFported in 2014 (310) ELT (97) (Tri-Bang.) while setting aside penalty held
since the issue is of classification and is technical in nature/ mens lea to'evade

paY“len.t of dutY does not exist and th'' m,king th,. imp,.„iti.n of . p,nblty
unsustainable. Also Hon'ble Supreme Court in the land mark case of Messr;

Hlndustan Steel Limited reported in 1978 ELT 0159) has held that penalty should
not be imposed mereIY because it was lawful to do so. The Apex Court has drther

held. that onIY in cases where it was provided that the person was guilty of
conduct contumacious or dishonest and the error committed by the person was

not bonafide but was with' a knowledge that he was required to act otherwise
penalty might be imposed.

>

The impugned OIO fails to survive on merits before law also to the extent of SCN
lssued on assumptipn & presumption/ without any further enquiry in the case

Hence the impugned Show $ause notice & impugned c)IO liable to be set

:side' yhen demand fails, there cannot be anY question of interest or penalty.
AccordingIYr the impugned OIO also to the extent of leviability of Service tax is

liable to be set aside for being not legal and proper.

4' Personal hearing in the matter was held on 16.10.2023. Shri Harshadbhai G. Pate1

Advocate appeared on behalf of the appellant. He reiterated the submissions made in
the Appeal Memorandum and in written submissions along with the relied upoh case

laws' He submitted that the appellant provided service of procurement of orders for
textije companies and earned commission income. He also £tated tha1 the sho£–i Js:

notlce was lssued and the demand was confirmed merely on the basis of income tax

return data without anY further investigation, which is not permissible under the law as

held in so many cases by the Hon'ble Tribunal and various High Courts. He further
submitted that the SCN Gag issued beYond the period of limitatioi period. Therefore, he

requested to set-aside the impugned order.

: I.haye TrefulIY gone through the facts ,f.th, „„, th, imp,gn,d .,d„ p„„d by

the adjudicating .authority, submissions made by the appellant in the appeal

T e 1nr1 1C) r a 1nI d 1U1 rn / VV r i tt 1e r11 S ILI b missions dated 11 POP a 2023 as well as those made during

perso.naI he?ring' The issue to be decided in the bresent case is as to whether the service
}ax demand of Rs'2'10'561/- along with interest and penalties, Confirmed in the

lmpugned order passed bY the adjudicating authority, in the facts and circumstances of

IEe case' is legal and pro.per or otherwise? The demand pertains to the period F.Y. )015_

6' 1 find that the appellant did not file any defense reply/submission or appeared for

P==:=ae Ipa: : ra: t Tse :r;mt :in ; I: i= = =t :n= =T = F :1 :Lyn;I::hi::1: h : : ish : T ::e =r= = =: i

h',;'i’:'g. b'f'’“ '"" H'’"'“'r’ th' ;djudi';ting/;Bi$$F{©®k, ',i;'–a=ar:-o;'t ie=
submission' Hence it is in the fitness of the tRfgg*Fhq§:Be\}#Fll£nt ,h,,1d I,t th,

6



F. No .GAP PL/COM/STP/1554/2023

opportunitY of prqsenting his .casQ before' adjudicating authority. Hence the matter
nee.ds to be remand back. Un-\

7. In view of the above, impugned order is set asidQ and matter is rehanded back
for fresh adjudication.

8.
W#?iqHfgnT®f© q{-WnVmfmTn©nt+vNt%&fhnvrTr el
The appeal filed by the appellant stands disposed off. in above terms.

m
aITI+ (WfkR)

Date: g / .10.2023

h. Nair)

Superint:end.ent (Appeals),

CGST, Ahmedabad

By RPAD/SPEED POST

B-1001, R.iver Valley One,
Near FRanmukteshwar Temple,
Hansol, Ahmedabad-382475

To

M/s. Anil Flotchand Tah'ilramani HUF Appellant

The Assistant Commissioner
CGST, DivisiQn-1,
Ahmedabad North

Respondent

Copy to:

I' The Principal Chief Commissioner, Central GST, Ahmedabad 2one
2' The Commissioner, CGST, Ahmedabad North.
3. The Assistant Com-missioner (h.Q. System)/ CGST1 Ahmedabad North

(For .uploading the OIA)
&b–Guard File.
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