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Arising_out of Order-In-Original No. 284/AC/DEMAND/2022-23 dated
(%) | 16.12.2022 passed by The Assistant Commissioner, CGST Division-l,
North

et & AT A T/ M/s Anil Hotchand Tahilramani HUF,
() | Name and Address of the B 1001, River Valley One, Near Ranmukteshwar
Appeliant Temple Hansol, Abmedabad - 383475
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Any person aggrieved by this Order-in-Appeal may fille an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
o5 .
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Revision application to Government of India:

() e e g s, 1994 o e 3 Farg T A % ar e e a
T ¥ S T 3 S G e arefie e, e s, R s, e R,
sftoft sifirer, sftarr € e, e A, 7 Rt 110001 Bt et nfy -

A revision application lies to the Under Secretary, to the Gov. of India, Revision

ication Uit Ministry of Finance, Department of Revenue, 4 Floor, Jeevan Deep

Iding, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944

in respect of the following case, governed by first proviso to sub-section (1) of Section-
35ibid : -
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n case of any loss of goods where the loss occur in transit from a factory to a
féhousg o to another factory or from one warehouse to.another during the course
of processing of the goods in a warchouse o in storage whether in a factory or in a
‘warehouse.
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In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which ark
exported to any country or territory outside India.
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In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty. .
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the dats appoited under
Sec.109 of the Finance (No.2) Act, 1998,
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The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 ‘within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
‘accompanied 'by a copy of TR-6 Challan evidencing paymerit of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

@) Rﬁmxriﬂ%mﬁ#ﬁwmwmw&wm}waﬂm2wpmwﬁ
ST S ST e O e & s v ar 1000/~ #¥ i T v sy
The revision application shall be accompanied by a fee of Rs.200/- where the

antount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.
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Appeal to Custom, Excise, & Sérvice Tax Appellate Tribunal,
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Under Section 35B/ 3SE of CEA, 1944 an appeal lics
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To the west regional bench of Customs, Excise & Scrvice Tax Appellaté Tribunal
(CESTAT) at 2mwfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied ‘against (one which at-least should be accompanied by a fee of
Rs:1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty /-demand. /
refund is upto 5 Lac, 5 Lac to 50 bove 50 Lac respectively in the form of
crossed bank draft in favour of, of a branch of any nominate public




sector banlk of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each O,
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for cach.
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One copy of application or 0.LO. as the case may be, and the order of the
-adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-1 item of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) €T g, et T g U dara srfieftr s (Reke) o wi afer b e
3 AT (Demand) TF &% (Penalty) FT 10% Tf SToT et stfaard &1 greri, srfbrars g s
10 %0% 37T §1 (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).
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Under Central Excise and Service Tax, “Duty demanded” shall include:

)  emount determined under Section 11 D;
(i) amount of erroncous Cenvat Credit taken;
(ii)  amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) T areer ¥ Wy andier ST 3 aver gt Qe s g T qve Rt g Wi g g
e ¥ 10% ST < o st er v Rt g v 10% ST v Ao e 41
In view of above, an appeal against this order shall lie before the Tribunal on

payment of 10% of the duty demanded where duty or duty and penalty are in dispute,
or penalty, where penalty alone is in dispute.”
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ORDER IN APPEAL

M/s. Anil Hotchand  Tahilamani HUF, B-1001, River Valley One, Near
Ranmukteshwar Temple, Hansol, Ahmedabad-382475 (hereinafter referred to as ‘the
appellant’) have filed the present appeal against  the Order-in-Original No,
284/AC/Demand/2022-23 dated 16.12:2022, (in short “impugned order) passed by the
Assistant Commissioner, Central GST, Division-1, Ahmedabad North (hereinafter referred
0 as 'the adudlcating authority). The appellant were engaged in providing taxable
service without obtaining Service Tax Registration.

2. The facts of the case, in brief, are that on the basis of the data received from the
Central Board of Direct Taxes (CBDT) for the FY. 2015-16, it was noticed that the
appellant in the ITR/Form-26AS has shown the service income on which no service tax
was discharged. Letters were, therefore, issued to the.appellant to explain the reasons
for non-payment of tax and to provide certified documentary evidences for the said
period. The appellant neither provided any documents nor submitted any reply justiying
the non-payment of service tax on such receipts. The detail of the income is as under.

Table-A

Sale of Service | Service tax

FY.
service as per | taxrate | payable
ITR/Form
26AS

21 A Show.Cause Notice (SCN) No. AR-I/ANIL/Un-Reg/2015-16 dated 0,06.2021
was, therefore, issued to the appellant proposing recovery of service tax amount of
Rs.2,10561/- along with interest under Section 73(1) and Section 75 of the Finance Act,
1994 respectively. Imposition of penalties under Section 77(1), Section 77(2) and Section
78 of the Finance Act, 1994 were also proposed.

22 The said SCN was adjudicated vide the impugned order, wherein the service tax
demand of Rs2,10561/- was confirmed along with interest. Penalty of Rs2,10,561/-
under Section 78 and penalty of Rs.10,000/- each was also imposed under Section 770
& Section 77(2) of the F.A, 1994,

3. Being aggrieved with the impugned order passed by the adjudicating authority,
the appellant preferred the present appeal on the grounds elaborated below:-

> The Show Cause Notice does not mention which entry the activity
undertaken by appellant falls. The Show Ca
activities carried out by the appellant as S
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under ;t‘ne definition of service. It is settled law that SCN cannot be issued based

*on ioe assumptions and presumptions - Oudh Sugar Mills Limited v. UOL, 1978~

v

v

() ELT}172 (SC). The appellant would rely upon following decisions;
o iShubham Electricals v. CCE 2015 (40) S.T.R. 1034 (Tri. - Del)
o Deltax Enterprises v. CCE 2018 (10) G.S.T.L. 392 (Tri.

It'is a settled law that data of Form 26AS cannot be used for determining Service
Tax liability unless there is any evidence to show that it was due to a taxable
service. The appellant rely upon the decision of Kush-Constructions v. CGST
NACIN 2019 (24) G.S.T.L. 606 (Tri. - All) wherein also Hon'ble CESTAT. The SCN
issued without categorically identifying the nature of taxable service involved may
not be valid on the aforesaid grounds.

There is.no corroboration of the charges leveled against the Noticee. Since, the
documents sought for by the Department were not traceable being old hence
could ot submit the same. These records aloné shall not be the only evidence to
allege non-payment of service tax. The department failed to adduce any cogent
evidence to corroborate the allegations. Thus, the allegation of non-payment of
service tax owing to intention to evade payment thereof is nothing but an
assumption 8 presumption. Therefore, the Show Cause Notice deserves to
be set aside. :

The appellant was under the bonafide belief that the activity carried out is not
covered under service tax net, they were not required to maintain the statutory
records since they have not crossed the exemption limit, thus, by no stretch of
imagination it can be assumed that the appellant has deliberately not paid the
Service Tax.

Demand barred by limitation. The demand is primarily based on IT returns and
Form 26AS, the Information of provision of service is well within the knowledge of
the ‘Department. As IT retums and information therein forms part of the
Government records, alleging suppression is ot proper.

Itis a settled law that where the issue invalved in any case is of interpretation, the
same being technical in nature, mens rea to evade payment of service tax cannot
be alleged. Thus, the Show Cause Notice issued invoking extended period of
limitation is not sustainable and being barred by limitation.

Without prejudice to the aforesaid, penalty cannot be imposed in cases wherein
the duty demand itself is not sustainable. Reliance is placed on the following
Judgments, wherein the Hon'ble Apex Court and the Hon'ble Allahabad High
a Court have held that once it is found that no duty is imposable, then the
question of imposing penalty does not arise-
i) CCEV.HMM,Ltd. - 1995 (76) ELT 497 (SO)
i) Coolade Beverages Ltd. V. CCE, Meerut - 2004 (172) ELT 451
(All)
i) © . 'Guru Investment (North Ing
(104) ELT 8 (SO)

- 1998
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> Without prejudice to the above, it is to submit that Hon'ble Tribunal in case of ~

Coastal Energy Pvt. Ltd. vs. Commissioner of Cus, C Ex. & S. Tax, Guntur
reported in 2014 (310) ELT (97) (Tri-Bang) whie setting aside penalty held
since the issue is of classification and is technical in nature, mens rea to evade
payment of duity does not exist and thus making the, imposition of penalty
unsustainable. Also Hon'ble Supreme Court in the land mark case of Messrs
Hindustan Steel Limited reported in 1978 ELT /159) has held that penalty should
not be imposed merely because it was lawful to do so. The Apex Court has further
held that only in cases where it was provided that the person was guilty of
conduct contumacious or dishonest and the error committed by the person was
not bonafide but was with a knowledge that he was required to act otherwise,
penalty might be imposed.

v

The impugned OIO fals to survive on merits before law also to the extent of SCN
issued on assumption & presumption, without any further enquiry in the case,
Hence the impugned Show Cause notice & impugned OIO liable to be set
aside. When demand fals, there cannot be any question of interest or penalty.
Accordingly, the impugned OIO also to the extent of leviability of Service tax is
liable to be set aside for being not legal and proper,

4. Personal hearing in the matter was held on 16.10.2023, Shi Harshadbhai G, Patel,
Advocate appeared on behalf of the appellant. He reiterated the submissions made in
the Appeal Memorandum and in written submissions along with the relied upon case
laws. He submitted that the appellant provided service of procurement of orders for
textile companies and earned commission income. He also stated that the show cause
notice was issued and the demand was confirmed merely on the basis of income tax
return data without any further investigation, which is not permissible under the law as
held in so many cases by the Hon'ble Tribunal and various High Courts. He further
subrmitted that the SCN was issued beyond the period of limitation period. Therefore, he
requested to set-aside the impugned order,

5 Lhave carefully gone through the facts of the case, the impugned order passed by
the adjudicating authority, submissions made by the appellant in the appeal
memorandum, written submissions dated 11092023 as well as those made during
personal hearing, The issue to be decided in the present case is as to whether the service
tax demand of Rs.2,10561/- along with interest and penalties, confirmed in the
impugned order passed by the adjudicating authority, i the facts and circumstances of
the case, s legal and proper or otherwise? The demand pertains to the period FY, 2015-
16.

6. Tfind that the appellant did not file any defense reply/submission or appeared for
personal hearing before the adjudicating authority. The OIO was passed ex-parte.
Now the appellant is submitting written and oral sul i
hearing before me. However, the adjudicatin
submission. Hence it is in the fitness of the tt
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opportunity. of presenting his case before adjudicating authority. Hence the matter
needs to be remand back. o

7. In view of the above, impugned order is set aside and matter is remanded back
for fresh adjudication.

8. oot grar wsf o anfter s fRverar s @i & ot &1
The appeal filed by the appellant stands disposed off in above terms,

Attes %
X N
(Rel Wa{Nair)

Superintendent (Appeals),
CGST, Ahmedabad
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To,

M/s. Anil Hotchand Tahilramani HUF, - Appellant
B-1001, River Valley One, E

Near Ranmukteshwar Temple,

Hansol, Ahmedabad-382475

‘The Assistant Commissioner - Respondent
CGST, Division-],
Ahmedabad North

Copy to:

The Principal Chief Commissioner, Central Gsr Ahmedabad Zone.
‘The Commissioner, CGST, Ahmedabad Nor

‘The Assistant Commissioner (H.Q. System), CGST Ahmedabad North.
(For uploading the OIA)
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